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I  INTRODUCTION 
 

The World Trade Organization (WTO) Agreement on Trade Related Aspects of 
Intellectual Property Rights, 1994 (the TRIPs Agreement)1 creates competing 
interests for developed, developing and least developed countries due to its uniform 
and strict protection standard-setting for intellectual property rights (IPRs)2. The 
protection standard follows developed countries that own almost all of IPRs and 
collect huge revenues from IPRs.3 This developed country oriented protection 
standard is made obligatory for developing and least developed countries who are 
far behind in creating IPRs and who appropriate IPRs for their developmental 
needs.  
 
The stringent protectionism built in the TRIPs Agreement, although adopted in the 
WTO’s realm of trade liberalisation, appears to re-regulate free trade through 
monopolisation in the way of extending the reach and length of IPRs protection, 
constraining the free flow of technology to developing and least developed 
countries, and securing rent payments for IPRs-owning developed countries.4 In 
                                                      

*  PhD Candidate, Macquarie University, Sydney, Australia 
1 Agreement on Trade-Related Aspects of Intellectual Property Rights, 15 April 1994, 

Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 
U.N.T.S. 299; 33 I.L.M. 1197 [hereinafter the TRIPs Agreement or TRIPs]. 

2 It was customary to refer to industrial and intellectual property rights. The term ‘industrial’ 
was used to cover technology-based subject areas like patents, designs and trade marks. 
‘Intellectual property’ was used to refer to copyright. The modern convention is to use 
‘intellectual property’ to refer to both industrial and intellectual property. The TRIPs 
Agreement translates IPRs into trade-related intellectual property rights to commercialise 
the inventions and simultaneously to stop others from doing so unless rents are paid on 
licensing; see for details, M Rafiqul Islam, International Trade Law of the WTO (2006) 
379-80. 

3  It is estimated that industrialized countries hold 97 per cent of all patents, and global 
corporations own 90 per cent of all technology and product patents. See for details, United 
Nations Development Programme, Human Development Report 2000 (2000) 84 
[hereinafter UNDP]. 

4 Jagdish Bhagwati, ‘From Seattle to Hong Kong’ (December 2005: WTO Special Edition) 
84(7) Foreign Affairs 2-12. In spite of his great active role in liberalising trade under the 
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addition, the Agreement’s uniform and mandatory protection for all WTO members 
- developed, developing and least developed countries seems to underestimate 
countries at different stages of economic development. Because countries have 
different levels of protection for different industries, different trade-offs between 
innovation and imitation in each industry, and they depend on where the 
comparative advantage lies.  
 
As a consequence of monopolisation in the name of strict protection standard-
setting for IPRs and uniformity in normative protection disrespecting the 
comparative advantage, it appears that the highest revenue collecting interests of 
developed countries are prioritised. While doing so, it overlooks the developmental 
interests of developing and least developed countries in the major fields of 
agriculture, access to medicines, and above all economic development. Such 
developmental interests consisting mainly of domestic consumption needs and a 
little export products (e.g. pharmaceuticals) are fulfilled through reverse 
engineering of foreign products and parallel importing. However, the protectionism 
as adopted in the TRIPs Agreement tends to put a stop to such developmental 
activities.5  
 
Bangladesh, having an LDC status and with one-thirds of its population living 
below the poverty line cannot afford the cost of research and development (R&D). 
Therefore, it depends on the advantage of the imitation and adaptation of others’ 
innovation of agricultural products for livelihoods, generics of drugs for health, 

                                                                                                                                        
World Trade Organization (WTO), he is of the view that the TRIPs Agreement legitimates 
rent seeking behaviour and perpetuates monopoly, and these aspects are inconsistent with 
the principle of free trade. 

5  United Nations Conference on Trade and Development, ‘The Least Developed Countries 
Report 2007: Knowledge, Technological Learning and Innovation for Development’ 
(prepared by the UNCTAD Secretariat, Geneva, 2007) 125-6 [hereinafter UNCTAD]; 
UNDP, ‘New technologies and global race for knowledge’ in Human Development Report 
(1999) 68; Ruth L Okediji, ‘The International Relations of Intellectual Property: Narratives 
of Developing Country Participation in the Global Intellectual Property System’ (2003) 7 
Singapore Journal of International and Comparative Law 315; UNCTAD, The Role of the 
Patent system in Developing Countries (1975); see also Michael Blakeney, ‘Intellectual 
Property in World Trade’ (1995) 1(3) International Trade Law and Regulation 76, 77-8; 
see also Jerome H Reichman, ‘The TRIPs Component of the GATT’s Uruguay Round: 
Competitive Prospects for Intellectual Property Owners in an Integrated World Market’ 
(1993) 4 Fordham Intellectual Property, Media and Entertainment Law Journal 171; Peter 
Drahos, ‘Developing Countries and International Intellectual Property Standard-setting’ 
(2005) 5(5) Journal of World Intellectual Property 765; Vandana Shiva, Protect or 
Plunder? Understanding Intellectual Property Rights (2001) 49-53; Jerome H Reichman, 
‘The TRIPs Agreement Comes of Age: Conflict or Cooperation with the Developing 
Countries’ (2000) 32 Case Western Reserve Journal of International Law 441; Laurence R 
Helfer, ‘Regime Shifting: The TRIPs Agreement and New Dynamics of International 
Intellectual Property Lawmaking’ (2004) 29(1) Yale Journal of International Law 1; World 
Health Organization, ‘Public Health: Innovation and Intellectual Property Rights’ (Report 
of the Commission on Intellectual Property Rights, Innovation and Public Health, 2006) 
[hereinafter WHO]; The Commission on Intellectual Property Rights, ‘Integrating 
Intellectual Property Rights and Development Policy’ (Report of the Commission on 
Intellectual Property Rights, London, September 2002) 35 [hereinafter UK Commission]. 
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foreign copyrighted materials for education and software industry, foreign patented 
products for reverse engineering, and technology transfer for economic 
development. However, as a member of the TRIPs Agreement, it is under obligation 
to stop such imitation and adaptation if it does not have proper licensing. This 
brings implications and challenges for Bangladesh in its IPRs-appropriating nature 
of developmental needs in agriculture, public health, and economic development.6 
 
This article analyses the TRIPs implications and challenges in the most important 
fields of agriculture, access to medicines, and above all economic development 
insofar as the developing and least developed countries are concerned. On taking 
experiences from other developing and least developed countries, this study 
concentrates particularly on the implications and challenges arising out of the TRIPs 
Agreement in Bangladesh. 
 
To establish framework for the study on TRIPs implications in Bangladesh, some of 
the core features of neo-liberalism have been compared with monopolisation of 
IPRs and uniform protectionism as created by the TRIPs Agreement. In doing this, 
the article identifies the TRIPs’ general effects on the major developmental needs of 
LDCs and Bangladesh in particular, that have tremendous bearing on Bangladesh 
and its people. To base its identification, this study takes resort to different 
literatures focused on WTO/TRIPs from the standpoint of countries owning and 
appropriating IPRs. It also takes into consideration of reports from national and 
international organizations dealing with TRIPs issues. It concludes with some 
recommendations how these implications and challenges can be tackled without 
substantially hampering the interests of TRIPs stakeholders and users like 
Bangladesh. 
 

II  CONCEPTUAL FRAMEWORK FOR TRIPS AGREEMENT’S IMPLICATIONS AND 
CHALLENGES 

 
For its free trade agenda, the WTO is said to be based on neo-liberalism theory. Its 
members are mandated to follow the neo-liberalism features of privatisation 
(assignment of previously state-owned, un-owned or communally-owned property 
rights to social or environmental phenomena), marketisation (assignment of prices 
to phenomena that were previously shielded from market exchange or for various 
reasons), deregulation (rollback of state intervention in numerous areas of social 
and environmental life so that state regulation is light touch and more and more 
actors become self governing within centrally prescribed frameworks and rules), re-
regulation (deployment of state policies to facilitate privatisation and marketisation 
of ever-wider spheres of social and environmental life), and so on.7  
 

                                                      
6  Ibid. 
7  Noel Castree, ‘Neoliberalising Nature: The Logics of Deregulation and Re-regulation’ 

(2008) 40(1) Environment and Planning A 131. 
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The TRIPs Agreement emerges within the trade-liberalising auspices of the WTO. 
The previous regime led by the World Intellectual Property Organization (WIPO)8 
faces increasing competition in manufactured exports from newly industrialising 
countries (NICs) in the 1980s and 1990s, and state regulations in developing and 
least developed countries with shorter period of IPRs protection or inadequate 
protection resulting in loss of rents for IPRs.9 The TRIPs Agreement upholds the 
WTO’s aim to liberalise trade by breaking the shackles of protectionist regulations 
involving either state interference through unfettered compulsory licensing, 
shortening period of IPRs protection and narrowing the defined protection or lack 
of state vigilance as regards enforcement. In doing so, the Agreement gives 
recognition to IPRs as private property rights, making them tradable and re-
regulating them with the help of centrally administered authorities and rules.10 To 
liberalise trade, it also inserts provisions on preventing the exploitation of IPRs by 
right holders through the resort to practices which unreasonably distort trade or 
adversely affect the international diffusion of technology.11 
 

A  IPRs Protection: Justificatory Theory and Monopolisation 
 

From the perspectives of innovators who are mostly based in developed countries, 
the extended reach and length of IPRs protection as set in the TRIPs Agreement gets 
support from the Lockean compensatory justice argument that persons (innovators) 
are naturally owners of the fruits (innovations) of their own labour and that the 
improperly taking of these fruits amounts to an attack (piracy or theft) on the self-
government or even the veracity of the person.12 It also follows the economic 
argument that if an invention or creation is not compensated at its full social value, 
there will be suboptimal incentives to carry it out. That is, in the case of free-riding 
for an invention where significant economic returns arise at little or no cost, an 
individual or firm may hesitate to make an investment.13  
 

                                                      
8  In 1967, WIPO was created by the Convention Establishing the World Intellectual Property 

Organization (the WIPO Convention) 828 U.N.T.S. 3. It is with the management of the 
International Convention for the Protection of Industrial Property, 1883 (the Paris 
Convention) 828 U.N.T.S. 305 and the Berne Convention for the Protection of Literary and 
Artistic Works, 1886 (the Berne Convention) 828 U.N.T.S. 221. By an Agreement between 
the United Nations and the World Intellectual Property Organization reported in GA 
Resolution No. 3346(XXIX), WIPO became a specialised agency of the UN and got the 
exclusive mandate of accumulating specialised knowledge and expertise in intellectual 
property. 

9  Michael J Trebilcock and Robert Howse, The Regulation of International Trade (2005) 
396-400. 

10 Katia Segers and Ellen Huijgh, ‘Clarifying the Complexity and Ambivalence of Cultural 
Industries’ (Working Paper 2006-02, Re-Creatief Vlaanderen, Gent, Belgium). They note 
that the formalised procedures such as new licensing rules or mechanisms of control are 
instances of re-regulation. 

11  TRIPs Agreement Article 8. 
12  Michael J Trebilcock and Robert Howse, above n 9, 398-9. 
13 Ibid. 
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However, from the standpoint of IPRs using developing and least developed 
country residents who often live below the poverty line and can not afford cost of 
R&D for invention, the extended reach and length of IPRs protection as set in the 
TRIPs Agreement amounts to monopolisation of free trade and contradicts with the 
philosophy of neo-liberalism. Because it debars them from using previously easy-
accessible natural resources or public goods since these resources with 
modifications are now protected as IPRs.14 It also prevents them from imitation of 
IPRs protected technologies although such imitation contributes to the domestic 
welfare of some newly industrialised (NICs) countries.15 In addition, it makes them 
wait a longer period to produce the generics of the IPRs protected products.16  
 
B  IPRs Protection: Comparative Advantage Theory and Uniform and Mandatory 

Protection Standard-Setting 
 
The highest minimum TRIPs protection standard made binding for all WTO 
member countries irrespective of their economic standing appears to clash with 
David Ricardo’s neo-liberalising theory of comparative advantage. Because in 
accordance with the theory, a country should do what it finds advantageous and no 
compulsion is desirable. That is, countries with R&D should go for innovation and 
countries with less R&D or no R&D but having manufacturing capacities should go 
for the imitation and adaptation of others’ innovation. In that sense, developing and 
least developed countries that possess manufacturing infrastructures should enjoy 
the advantage of imitation and adaptation of others’ innovation. However, because 
of uniform and compulsory protection regime for all, developing and least 
developed countries are prevented from enjoying the comparative advantage of the 
imitation and adaptation of developed countries’ innovation. Therefore, this 
contradiction comes out as implications and challenges for developing and least 
developed countries in their major developmental needs of agriculture, public 
health, and economic development. 
 

C  TRIPs Agreement’s Implications and Challenges in Agriculture 
 

In most of the developing and least developed countries, agriculture plays the most 
important role in achieving food security. Traditionally, the farmers and growers 
                                                      

14  Vandana Shiva, ‘TRIPs Agreement: From the Commons to Corporate Patents on Life’ in 
Jerry Mander and Victoria Tauli-Corpuz (eds), Paradigm Wars: Indigenous People’s 
Resistance to Globalisation (2006) 81. 

15  Robert Wade, ‘What Strategies are viable for Developing Countries Today? The World 
Trade Organization and the Shrinking of Development Space’ (2003) 10(4) Review of 
International Political Economy 621. He notes that in the past, for their own economic 
development, the US, Japan, and other newly industrialised countries (NICs) practised 
imitation or copying of foreign patented products and technologies as a developmental 
need. Japan, Taiwan and South Korea were each known as ‘the counterfeit capital’ of the 
world.  In the 19th century, the US, then a rapidly industrialising country, was known – to 
Charles Dickens, among many other foreign authors – as a bold pirate of intellectual 
property.  

16  e.g. Article 33 of the TRIPs Agreement sets 20 years as the minimum duration for patent 
whereas the Paris Convention does not fix it. 
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sow different varieties of plants which are adapted to the local environment and 
which are suited the cultivation practices employed. They replant from saved seeds, 
exchange or sell the seeds on the basis of long established customs, commonly 
known as ‘farmer’s privilege’.17 However, with arrival of the TRIPs Agreement the 
plant varieties protection (PVP) appears either through ‘an effective sui generis18 
system’ or patents or a combination of both.19 The patenting of agricultural 
chemical products20 and biotechnology as products or processes made of biological 
and genetic materials is also stipulated therein.21 This protection requirement comes 
out as monopolisation and disadvantageous for developing and least developed 
countries since in the name of IPRs protection, the control in agriculture is taken 
away from them and it causes concerns in their traditional agriculture and its related 
fields.22  
 
1  Plant Varieties Protection and Developing and Least Developed Countries 
 
The TRIPs Agreement does not define PVP through ‘an effective sui generis 
system.’ However, the developed countries contend that the expression ‘an effective 
sui generis system’ is meant to be IPRs, namely, plant breeders’ rights (PBRs)23 as 
laid down in the International Convention for the Protection of New Varieties of 
Plants 1961 (UPOV Convention).24 The PBRs relate to production or reproduction 
(multiplication), conditioning for the purpose of propagation, offering for sale, 

                                                      
17  Michael I Jeffery, ‘Intellectual Property Rights and Biodiversity Conservation: Reconciling 

the Incompatibilities of the TRIPs Agreement and the Convention of Biological Diversity’ 
in Burton Wong (ed) Intellectual Property and Biological Resources (2004) 197. 

18  The Latin term ‘sui generis’ means unique, or of its own kind. Sui generis rights are taken 
to be legal rights tailored for things, which by their own nature do not fit into classic IPRs 
schemes. Integrated computer circuits, electronic data bases, folklore or plant varieties are 
some of the instances. In that sense, sui generis rights are simply deviations from traditional 
IPRs. The TRIPs Agreement obliges member countries to establish monopoly rights on 
plant varieties, either by patent or some sui generis system. The monopoly rights 
established are known as plant breeders’ rights (PBRs). See for details, Biswajit Dhar, ‘Sui 
Generis Systems for Plant Variety Protection: Options under TRIPs’ (A Discussion Paper, 
Commissioned by the Quaker United Nations Office, Geneva, April, 2002). 

19  TRIPs Agreement Article 27.3(b). 
20  Ibid, Article 70.8. 
21  Ibid, Article 27.1. 
22  See above n 5. 
23 International Convention for the Protection of New Varieties of Plants, Welcome 

<http://www.upov.int/index_en.html> at 22 March 2008 [hereinafter the UPOV 
Convention]; see also Anitha Ramanna, ‘IPRs and Agriculture: South Asian Concerns’ 
(2003) 4(1) South Asia Economic Journal 55, 63. 

24  The UPOV Convention  was adopted on 2 December 1961, by a Diplomatic Conference 
held in Paris. The UPOV Convention came into force on 10 August 1968. The Convention 
establishes the International Union for the Protection of New Varieties of Plants (UPOV).  
It has been revised on 10 November 1972, 23 October 1978, and on 19 March 1991, in 
order to reflect technological developments in plant breeding and experience acquired with 
the application of the UPOV Convention. See for details,  

  <http://www.upov.int> at 22 March 2008. 
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selling or other marketing, exporting, importing, and stocking of the protected 
varieties of plants.25 
 
The Convention requires member states to protect the rights of breeders of plant 
varieties against unauthorised production of these varieties for commercial use with 
a possible exemption allowing farmers to save seed for their own use.26 It extends 
PBRs to ‘essential derivation’ of a plant variety from a protected variety enabling 
the right holder of the protected variety to enjoy rights over both types of plant.27 It 
also makes extension of PBRs protection from 18 to 20 years to 20 to 25 years in 
non-woody variety.28 Thus the Convention secures PBRs on fulfilling the 
requirements of reward justification theory. However, it excludes the ‘farmers’ 
privilege’ of commercially marketing and selling the seeds. Its extended protection 
favours unduly the plant breeders, who are predominantly multinational companies 
(MNCs) and who monopolise the market in the name of PBRs. Hence, this 
monopoly right granted in agriculture may cause an increase in the price of seeds 
and other inputs, which may make many farmers unable to afford.29 It is also likely 
to pose a threat to the farmer’s right of control over their own food production.30  
 
Besides, Article 27.3(b) of the TRIPs Agreement dealing with PVP does not make 
any obligation for MNCs or plant breeders to indicate the source of origin, receive 
authorisation from or provide fair and equitable share of benefits to providers of 
plant genetic resources. It undermines the equity principles of access and benefit 
sharing (ABS)31 and prior informed consent (PIC)32 as recognised and authenticated 

                                                      
25  The UPOV Convention Articles 14, 15, and 16. 
26  Ibid, Article 5. 
27  Ibid, Articles 14, 15, and 16.  
28  Ibid. 
29  Laurence R Helfer, ‘Intellectual Property Rights in Plant Varieties: An Overview with 

Options for National Governments’ (FAO Legal Papers Online, July 2002) 
<http://www.fao.org/Legal/Prs-OL/lpo31.pdf> at 23 March 2008; see also Marie Byström 
and Peter Einarsson, ‘TRIPS Consequences for developing countries: Implications for 
Swedish development cooperation’ (Consultancy Report to the Swedish International 
Development Cooperation Agency, Final Report, August 2001). Both of the researches 
reveal the concerns like price hike of seeds, change of livelihoods in developing countries. 

30  Jeffery, above n 17, 198. See also Graham Dutfield, Intellectual Property Rights, Trade 
and Biodiversity: Seeds and Plant Varieties (2000) 27. Dutfield notes the PBRs 
monopolisation in the hand of MNCs and their collection of royalties from farmers under 
compulsion in countries like India, Thailand, Brazil, and so on. 

31  Benefit sharing is the action of giving a portion of advantages/profits derived from the use 
of genetic resources or traditional knowledge to resource providers. See for details, D 
Schroeder, ‘Benefit Sharing: It’s Time for A Definition’ (2007) 33 Journal of Medical 
Ethics 205, 205-9. 

32  Prior informed consent (PIC) in the context of genetic resources takes the meaning of 
‘consent of the contracting party, which is the genetic resource provider, based on full and 
complete information provided by the potential genetic resource use prior to consent for 
access being granted’. See for details, Joshua Rosenthal, ‘Politics, Culture and Governance 
in the Development of  Prior Informed Consent and Negotiated Agreements with 
Indigenous Communities’ in Charles R McManis (ed), Biodiversity and the Law: 
Intellectual Property, Biotechnology and Traditional Knowledge (2007) 374. 
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by the Convention on Biological Diversity (CBD)33 and the International Treaty on 
Plant Genetic Resources for Food and Agriculture (ITPGRFA).34 It also bears the 
liability of aiding unfair exploitation of biological and genetic resources, bio-
piracy35 and misappropriation of traditional knowledge (TK) available in 
biodiversity-rich developing and least developed countries. Leading to 
monopolisation, this trend places restrictions on the rights of communities and 
farmers and causes threats to their livelihood options.36 
 
2  Plant Varieties Protection and Bangladesh 
 
The Patents and Designs Act, 1911 (Patents and Designs Act)37 which deals with 
patent, does not have any provision for protection of plant varieties through sui 
generis. With the entry into force of the TRIPs Agreement, Bangladesh requires 
inserting provisions as regards PVP in its legislation. As a relaxed means of 
protection, sui generis protection is a better choice for Bangladesh. However, the 
USA-Bangladesh and the EU-Bangladesh bilateral treaties bind Bangladesh to 
follow the UPOV style protection.38 In view of the UPOV provisions, the plant 
varieties protection is supposed to ensure plant breeders rights in stopping the 
Bangladeshi farmers exchanging or selling the seeds and make them pay royalties 
                                                      

33  Convention on Biological Diversity, done at Rio de Janeiro, 5 June 1992 and entered into 
force 29 December 1993, 31 ILM 822 [hereinafter CBD]. 

34  International Treaty on Plant Genetic Resources for Food and Agriculture was adopted by 
the Food and Agriculture Organization (FAO) Conference on 3 November 2001 and 
entered into force on 29 June 2004, 33 ILM 81 [hereinafter ITPGRFA]. It establishes a 
multilateral system of access and benefit-sharing of genetic resources and contains a 
funding strategy through the creation of a Multilateral System facilitating to over 64 crops. 
On the development of a commercial product out of the genetic resources, the funding 
strategy provides for an equitable share of funds derived there from, to be used for 
programmes to help small producers in developing countries. The ITPGRFA also provides 
for the recognition of the contributions of farmers to the conservation and development of 
plant genetic resources. See for details, <http://www.fao.org/ag/cgrfa/IU.htm#documents> 
at 23 March 2008.  

35  Bio-piracy refers to the utilisation of traditional knowledge (TK) or resources by developed 
country bio-prospecting multinational companies (MNCs) to create profitable products or 
processes without bothering for authorisation from or compensation to the indigenous 
people who cultivate knowledge or resources to protect their heritage from appropriation 
and over-exploitation. See for details, Vandana Shiva, above n 5, 49-53. 

36  Jeffery, above n 17, 198. 
37  The Patents and Designs Act, 1911 (ACT NO. II of 1911) Bengal Code Vol. VII; Pakistan 

Code Vol. 6, enacted 1 March 1911 (hereinafter Patents and Designs Act). 
38  United States-Bangladesh Bilateral Investment Treaty 1986 signed 12 March 1986; entered 

into force 25 July 1989 Treaty Doc.99-23 Congress. In Article 1c), it says: ‘Investment’ 
means every kind of investment owned or controlled directly or indirectly, including 
equity, debt; and service and investment contracts; and includes… (iv) Intellectual 
property, including rights with respect copyrights and related patents, marks and trade 
names, industrial designs, trade secrets and know-how and goodwill. See also European 
Union-Bangladesh Cooperation Agreement on Partnership and Development 1999, signed 
22 May 2000, LEX-FAOC036142 <http://faolex.fao.org/docs/pdf/bi-36142.pdf> 2 April 
2008. In its Article 4.5.(c), it provides: ‘… Bangladesh shall endeavour to accede to the 
relevant international conventions on intellectual, industrial and commercial property 
referred to in Paragraph 2 of Annex II.’ 
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each time they plant the seeds.39 In absence of any legislation securing farmers’ 
rights, the PBRs-enriched UPOV Convention is likely to cause the heavy burden of 
payments to the agriculture-prone Bangladesh resulting in change of livelihood of 
farmers and affecting the foodstuffs produced from the protected seeds.40 
 
3  Patenting of Biotechnology and Developing and Least Developed Countries 
 
The implementation of Article 27.1 as regards patenting of bio-technology and 
Article 27.3(b) as regards patenting of a bio-technological process to produce a 
plant, entitles an owner of that patent to exclusive rights over the plants obtained 
using that process.41 In addition, MNCs produce seeds using ‘terminator’ 
technology and get them patented.42 These seeds do not germinate second time and 
farmers are forced to pay royalties for these engineered varieties of seeds. Thus, 
patenting on bio-technology transfers the control over, and access to the resources 
gained from poor farmers and communities in developing and least developed 
countries in favour of MNCs. This turns out to be monopolisation and binds poor 
farmers and communities to leave their advantageous means of livelihoods or 
causes concerns in food security.43 
 
4  Patenting of Biotechnology and Bangladesh 
 
The Patents and Designs Act does not have any provision for patenting of bio-
technological products or processes. However, on and from 1 July 2013 the TRIPs 
Agreement enters into force in Bangladesh. It requires the Patents and Designs Act 
to incorporate patenting of bio-technological products or processes. As a result, 
food-stuffs, seeds, agricultural chemicals, herbicides or other agro-products made of 
patented bio-technology are likely to assume higher price and make them exorbitant 
for the poor Bangladeshis. In addition, plant or rice varieties using the patented 

                                                      
39 Jai Prakash Mishra, ‘Biodiversity, Biotechnology and Intellectual Property Rights: 

Implications for Indian Agriculture’ (2000) 3(2) Journal of World Intellectual Property 
211, 221. Mishra notes the plight of Indian farmers in undergoing heavy costs for farming 
due to the PVP as introduced in the TRIPs Agreement. 

40  This apprehension is drawn from the research of Gerard Downes who extensively uses data 
from different national and international sources. See for details, Gerard Downes, ‘TRIPs 
and Food Security: Implications of the WTO’s TRIPs Agreement for Food Security in the 
Developing World’ (2004) 106(5) British Food Journal 366, 37.  

41  TRIPs Agreement Article 27.3 (b). It states that  Members may also exclude from 
patentability: ‘… plants and animals other than micro-organisms, and essentially biological 
processes for the production of plants or animals other than non-biological and 
microbiological processes.’ However, Members shall provide for the protection of plant 
varieties either by patents or by an effective sui generis system or by any combination 
thereof. The provisions of this subparagraph shall be reviewed four years after the date of 
entry into force of the WTO Agreement.  

42  Terminator technology is also known as Genetic Use Restriction Technology (GURT). 
43  South Asia Watch on Trade, Economics & Environment, Access, Benefit Sharing and Prior 

Informed Consent: Legal Mechanisms in South Asia, (2006) 9-18 [hereinafter SAWTEE]; 
see also Laurence R Helfer, above n 29. 



10 MqJBL (2009) Vol 6 

 

terminator technologies are also apprehended to cause the poor farmers dependent 
on expensive herbicides and pesticides produced by MNCs.44  
 
5  Public Sector-Oriented Agricultural Research and Inputs in Developing and 

Least Developed Countries 
 
The public sector plays a major role in research and distribution of agricultural 
inputs in developing and least developed countries. However, the TRIPs 
Agreement’s neo-liberalising effect causes privatisation in the public sector. 
Subsequently the private sector companies shift the focus towards ensuring profits 
and establishing monopoly rights rather than free exchange and development 
objectives as were accomplished by most of the public sector companies earlier.45 
 
6  Public Sector-Oriented Agricultural Research and Inputs in Bangladesh 
 
Due to the neo-liberalising wave, the agricultural research which is basically in the 
hand of public sector in Bangladesh is gradually growing in private sectors.46 
Besides, the local small seed breeders in Bangladesh, which play a major role in 
breeding cannot compete with MNCs and hence merge with them now-a-days. 
These private sector companies invest huge money in agro-biotechnology research. 
They invent more plant or rice varieties, terminator seeds, dependent fertilisers, 
herbicides, and pesticides for better production. As a result, farmers who were once 
reliant on the public sector for cheaper seeds, now depend on private sectors for 
more varieties and more production. This makes MNCs take the opportunity to 
monopolise market with higher price for the products. In absence of price 
regulatory authorities or anti-competition law, the higher price and terminator seeds 
raise the costs of farming and cause detriments to poor farmers in Bangladesh.47 
 

                                                      
44  Anitha Ramanna, above n 23, 55. She puts examples of how Indian farmers get on 

dependent on expensive herbicides and pesticides produced by MNCs. 
45  Laurence R Helfer, above n 29. 
46  UNEP-GEF Project on Development of National Bio-safety Frameworks, ‘Bangladesh: 

National Progress Report Submitted to the Third Series of Sub-Regional Workshop’ 
(2003/2004)<http://www.unep.ch/biosafety/development/country 
reports/BDprogressrep.pdf> at 28 November 2007. It notes that public sector institutes such 
as Bangladesh Agricultural Research Institute (BARI), Bangladesh Council for Scientific 
and Industrial Research (BCSIR), Bangladesh Agricultural Research Council (BARC), 
Bangladesh Agricultural Development Corporation (BADC), and so on are competing with 
private sector MNCs like Novartis and their local agents, NGOs like BRAC, Grameen 
Krishi Foundation, Proshika, and so on. 

47  e.g. Enrico Bonadio, ‘Crop Breeding and Intellectual Property in Global Village’ (2007) 
29(5) European Intellectual Property Review 167, 167-71. He notes that due to increasing 
IPRs protection, agricultural research is privatised; small seed breeders which once played 
a major role in inventing varieties have started merging with MNCs. These larger firms 
tend to produce an oligopoly allowing them greater freedom to engage in price fixing and 
anti-competitive behaviour through inducing farmers; See also, Mahbub Hossain and Uttam 
K Deb, ‘Trade Liberalisation and Rice Sector in Bangladesh: Next Step in Rice’ [2003] 
Journal of the Bangladesh Rice Foundation (26 January 2003) 79. 
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7  TRIPs Agreement’s Implications and Challenges in Public Health: Developing 
and Least Developed Countries’ Perspective 

 
Article 27.1 of the TRIPs Agreement requires members to offer patent protection to 
‘any inventions, whether products or processes, in all fields of technology.’48 In that 
sense pharmaceutical products or processes are required to be protected by 
patents.49 Moreover, Article 70.8 makes an apparent reference to ‘patent protection 
for pharmaceutical … products.’50 Proponents of the TRIPs Agreement argue that 
patenting in pharmaceutical products is intended to have more inventions in 
pharmaceuticals, more welfare in health sectors. However, it appears that health in 
developing and least developed countries is overlooked over the days and some 
pandemic and endemic diseases such as HIV/AIDS diseases are still there without 
any cheaper medication. 
 
8  Patentability in Pharmaceuticals and Developing and Least Developed Countries 
 
The patent provisions as regards pharmaceutical products stand for a considerable 
deviation in terms of the patent registration and enforcement systems available in 
many countries. This is because, at the launching of the Uruguay Round of GATT 
negotiation, it was found that more than fifty countries, including some developed 
countries, such as Portugal and Spain did not confer patent protection on 
pharmaceuticals.51 Amongst the developing countries, countries, such as India, only 
provided process protection for pharmaceuticals;52 countries, such as Brazil, did not 
offer any patent protection, either product or process to pharmaceuticals.53 In 
addition, the majority of least developed countries do not yet apply in this provision 
their national patent laws.54 
 
In consideration of the costs of patented drugs and R&D in the pharmaceutical 
sector, countries grant no patents in pharmaceuticals or grant patents only in 
processes to copy original drugs through reverse engineering. This helps these 
                                                      

48  TRIPs Agreement Article 27.1. It states, ‘Subject to the provisions of paragraphs 2 and 3, 
patents shall be available for any inventions, whether products or processes, in all fields of 
technology, provided that they are new, involve an inventive step and are capable of 
industrial application. Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and 
paragraph 3 of this Article, patents shall be available and patent rights enjoyable without 
discrimination as to the place of invention, the field of technology and whether products are 
imported or locally produced.’ 

49  Carlos M Correa, ‘Public Health and Patent Licensing in Developing Countries’ (2001) 3 
Tulane Journal of Intellectual Property 1, 8-9. 

50  TRIPs Agreement Article 70.8. It states, ‘Where a Member does not make available as of 
the date of entry into force of the WTO Agreement patent protection for pharmaceutical 
and agricultural chemical products commensurate with its obligations under Article 27, that 
Member shall … provide patent protection in accordance with this Agreement …’ 

51  Correa, above n 49, 8. 
52  Peng Jiang, ‘Fighting the Aids Epidemic: China’s Options under the WTO TRIPs 

Agreement’ (2002) 13 Albany Law Journal of Science and Technology 223, 229. 
53  Elizabeth Henderson, ‘TRIPs and the Third world: The Example of Pharmaceutical Patent 

in India’ (1997) 11 European Intellectual Property Review 650, 658. 
54  UK Commission, above n 5, 35. 
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countries meet their national requirements for drugs at reduced cost and develop 
their technology at the same time.55  It also helps other countries with no 
pharmaceutical industry to buy these drugs at reasonable prices though national 
laws sometimes contain provisions to limit this ability by licence agreements.56 
However, the binding provisions as regards patent for pharmaceutical products and 
processes stop copying of patented drugs. Hence, this removing of comparative 
advantage of copying drugs at a cheaper price poses the threat to public health by 
increasing the drug prices and making them unaffordable for common people.57 
 
9  Patent Duration, Generics, and Developing and Least Developed Countries 
 
Article 33 of the TRIPs Agreement which determines patent protection for a 
minimum of 20 years is expected in many countries to result in an increased 
duration of the patent owner’s monopoly. In the case of pharmaceutical companies, 
this provision helps the patented drugs to be sold at a relatively high price for longer 
period of time and makes the manufacturers of generic products wait longer before 
they can produce the same drugs and sell them at more competitive prices.58 This 
monopolisation bears the risk of adversely affecting people’s accessibility to 
medicines in developing and least developed countries. 
 
10  Compulsory Licensing and Developing and Least Developed Countries 
 
Article 33 of the TRIPs Agreement gives Members the flexibility to deny protection 
to certain pharmaceuticals and copy them as generics under compulsory licensing59 
in the following circumstances:  
 

 to ‘protect public health and nutrition, and to promote the public interest in 
sectors of vital importance to their socio-economic and technological 
development, provided that such measures are consistent with the provisions 
of this Agreement’60;  

                                                      
55  Ibid. 
56  Ibid. 
57  Ibid. 
58  Siripen Supakankunti, et al, ‘Impact of the world trade organisation TRIPs Agreement on 

the pharmaceutical industry in Thailand’ (2001) 79(5) Bulletin of the World Health 
Organisation 461. 

59  The use of a patented product without authorisation of the patent holder as laid down in 
Article 31 of the TRIPs Agreement might be taken as corresponding to the compulsory 
licensing. 

60  TRIPs Agreement Article 8.1. It sates, ‘Members may, in formulating or amending their 
laws and regulations, adopt measures necessary to protect public health and nutrition, and 
to promote the public interest in sectors of vital importance to their socio-economic and 
technological development, provided that such measures are consistent with the provisions 
of this Agreement.’ In 2001, Canadian government overrode the patent to Cipro, an anti-
biotic to treat anthrax, held by German drug manufacturer Bayer. See for details, Amy 
Harmon and Robert Pear, ‘Canada Overrides Patent for CIPRO to Treat Anthrax’, N.Y. 
Times (New York), 19 October 2001, A1. 
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 to ‘protect ordre public or morality, including to protect human, animal or 
plant life or health or to avoid serious prejudice to the environment’;61 

 parallel importing as inferred from Article 6;62  
 experimental use and early working (also known as ‘Bolar Exception’) under 

Article 30;63 and  
 practice of price control.64  

 
So, it appears that Article 31 of the TRIPs Agreement permitting compulsory 
licensing in a very limited manner dictates the WTO’s trade liberalisation with re-
regulation.65 It permits to waive the patent right of pharmaceuticals through 
production of generic drugs in order to face national emergencies and other 
circumstances of extreme urgency or in cases of public non-commercial use.66 
However, the waiver applies only to the use in the domestic market of the member 
authorising such use. Moreover, the exercise of such permissible exception of 
compulsory licensing often puts developing and least developed countries in the 
threat of developed countries. The recent examples are Thailand and South Africa 
who bog down on US threats.67 
 
Furthermore, Article 31(f) of the TRIPs Agreement proves the compulsory licensing 
option to be ineffective for developing and least developed countries in facing 
HIV/AIDS. The reason, as contented by developed countries, is that the treatment 
of these diseases neither falls within excepted areas nor the countries facing these 
diseases do not afford importation of expensive medicines nor do they have 
manufacturing capacity.68 
                                                      

61  Ibid, Article 27.2. 
62  Article 6 of the TRIPs Agreement recognises the possibility of legally permitting parallel 

imports based on the principle of ‘exhaustion of rights’. The principle is used to avoid the 
fragmentation of markets and the exercise of discriminatory pricing of intellectual property 
(IP) title holders through parallel imports of the product from another country where the 
product is found cheaper. This principle applies to patents, trademarks and copyrights. 

63 ‘Bolar exception’ deals with the use of an invention relating to a pharmaceutical product to 
conduct tests and obtain the approval from the health authority, before the expiration of the 
patent, for commercialisation of a generic version, just after the expiration of the patent. 
The USA, Canada, Australia and Israel, among other countries, have admitted this 
exception by law or through case law. In exchange for this permission, the term of a patent 
may be extended for an additional period in some of those countries; See for details, Carlos 
M Correa, ‘Pro-competitive Measures under TRIPs to Promote Technology Diffusion in 
Developing Countries’ in Peter Drahos and Ruth Mayne (eds), Global Intellectual Property 
Rights: Knowledge and Development (2002) 47. 

64  Through competition law, price is regulated in developed and in some developing 
countries. Say for example in the UK, the Fair Trading Act 1973, the Competition Act 1998 
and so on are applied to control pricing. This type of law is often absent in least developed 
countries. 

65  Katia Segers and Ellen Huijgh, above n 10. 
66  TRIPs Agreement Artice 31. 
67  J Vina, ‘The Global AIDS Crisis: Intellectual Property Rights, the WTO and Public Health: 

Brazilian Perspective’ (2002) 17 Connecticut Journal of International Law 312. 
68  M Rafiqul Islam, ‘The Generic Drug Deal of the WTO from Doha to Cancun: A Peripheral 

Response to Perennial Conundrum’ (2004) 7(5) Journal of World Intellectual Property 
675. 
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To fight against HIV/AIDS, the Doha Declaration on the TRIPs Agreement and 
Public Health69 adopted on 14 November 2001 deals with the production of generic 
drugs by stating that the TRIPs Agreement will not prevent a member from using 
‘measures for the protection of human, animal or plant life or health, or of the 
environment at the levels it considers appropriate.’ It is interesting to note that this 
generic drug provision applies only to known diseases, not to unknown potential 
diseases.70 In addition, its clause which says that the production of generic drugs 
under compulsory licences must be ‘predominantly for the supply of the domestic 
market’ sparks worldwide debate. Because members with little or no manufacturing 
capacity cannot produce generic drugs domestically for their own use and the 
Declaration does not allow them to import these drugs from other countries.71 
However, this provision was amended as a waiver decision in the WTO General 
Council on 30 August 2003.72 
 
On 6 December 2005, the WTO members approved changes to the TRIPs 
Agreement as an amendment making permanent a waiver decision on patent and 
public health originally adopted in 2003. It will appear in the TRIPs Agreement as 
Article 31bis if two-thirds of the WTO’s members ratify it within 31 December 
2009 or such later date as may be decided by the Ministerial Conference.73  
 
In addition, the Declaration requires the generic producers to obtain consent of 
other member countries through notifications. This formality of notifying of 
production and importation of generic drugs causes concerns since the requirement 
of acquiring the members’ consent may be time consuming, costing lives in dire 
necessities.74 
 
11  TRIPs Agreement’s Implications and Challenges in Public Health: Bangladesh 

Perspective 
 
The Patents and Designs Act does not provide for patents in pharmaceutical 
products. Taking this as an opportunity, the pharmaceutical companies in 
Bangladesh are engaged in formulation of active pharmaceuticals ingredients 
(APIs)75 for major international brands of leading multinational companies, 
                                                      

69  WTO Doc. WT/MIN (01)/DEC/1, <www.wto.org> at 07 July 2008. 
70  M Rafiqul Islam, above n 2, 414-5. 
71  J Nielsen and B Nicol, ‘Pharmaceutical Patents and Developing Countries: The Conundrum 

of Access and Incentive’ (2002) 13 Australian Intellectual Property Law Journal 291. 
72  WT/L/540, <www.wto.org> at 07 July 2008 (hereinafter the Decision).   
73  WT/L/711 21 December 2007, <www.wto.org> at 07 July 2008. 
 <http://www.wtocenter.org.tw/SmartKMS/do/www/readDoc?document_id=89701> at 2 

April 2008. 
74  Supakankunti, above n 58. 
75  An active pharmaceutical ingredient (API) is the substance in a drug that is 

pharmaceutically active. The term is similarly used in pesticide formulations where active 
substance is also used. Some medications may contain more than one active ingredient. The 
traditional word for the API is pharmacon which originally denoted a magical substance or 
drug. A dosage form of a drug is traditionally composed of two things: The API, which is 
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production of generics of patented and off-patent drugs.76 With the entry into force 
of the TRIPs Agreement’s provision on pharmaceuticals patents from 1 January 
2016, the local pharmaceutical companies will not be able to produce generics of 
the patented drugs. They will have to either get licence or wait until the patent 
expires. In cases of producing generics of patented drugs, the high licensing fee 
bears the risk of raising the prices of essential drugs too high, not to be affordable 
for poor Bangladeshis.77  
 
In the meantime, since the pharmaceutical companies in Bangladesh have 
manufacturing capacities and they do not need licensing, under paragraph 6 of the 
Doha Declaration, they can utilise the transitional period and use the clinical test 
data in areas of pharmaceutical products and related processes in producing 
generics of the patented life saving drugs through reverse engineering.78 These 
drugs can be accessed for local use at an affordable price. They also hold a very 
good prospect for Bangladesh for their export in the world market.79 The UNCTAD 
findings in 2007 that Bangladesh exports a large range of drugs to 67 countries 
corroborate this assumption.80  
 
12  TRIPs Agreement’s Implications and Challenges in Economic Development: 

Developing and Least Developed Countries’ Perspective 
 
There is a huge debate whether TRIPs Agreement fosters technology transfer in 
developing and least developed countries and the next issue is whether technology 
transfer contributes to economic development. For countries like South Korea, 
Taiwan, and Brazil technology transfer has taken place in absence of strong IPRs 
laws during pre-TRIPs regime and they are now about to have  the developed 
country status, whereas some African countries like Senegal and Niger have 
received very little technology transfer although they have IPRs laws, very similar 
to those of developed countries.81  
 
Technology can be transferred in formal and non-formal ways. In non-formal way 
diffusion of technology takes place by way of imitation and copying of foreign 
products and technologies. The formal ways of technology dissemination include 
international trade in goods/imports, FDI within multinational enterprises (MNEs), 
                                                                                                                                        

the drug itself and an excipient, which is the substance of the tablet, or the liquid the API is 
suspended in, or other material that is pharmaceutically inert. Drugs are chosen primarily 
for their active ingredients. 

 <http://en.wikipedia.org/wiki/Active_ingredient> at 2 April 2008. 
76  UNCTAD, above n 5, 114-5. 
77  WHO, ‘Public Health: Innovation and Intellectual Property Rights’ (Report of the 

Commission on Intellectual Property Rights, Innovation and Public Health, 2006) 22. 
78  <http://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htM> at 2 April 2008.  
79  Centre for Policy Dialogue ‘Post Doha Consultation’ (Report No. 46, Dhaka, May 2002) 

[hereinafter CPD]. 
80  UNCTAD, above n 5, 100. 
81  Carlos M Correa, ‘Can the TRIPs Foster Technology Transfer to Developing Countries?’ in 

Keith Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of 
Technology under a Globalised Intellectual Property Regime (2005) 227-8. 
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and formal licensing of technology and trademarks to unaffiliated firms, 
subsidiaries and joint ventures.82 The TRIPs Agreement endorses the formal 
licensing of technology and trademarks to unaffiliated firms, subsidiaries and joint 
ventures in Articles 7, 8, and 66.2.83 
 
Now the question is whether the TRIPs Agreement-initiated technology transfer 
promotes economic development in a developing or least developed country. The 
commentators who do research on the TRIPs Agreement are of the opinion that for 
its protective approach as regards developing and least developed countries, the 
TRIPs Agreement maintains complex relationships with economic development.84 
 
Joseph Straus mentions the TRIPs Agreement as an inseparable constituent of 
economic development mostly in favour of developing countries. He produces the 
success story of China and India and asserts that behind their success story are trade 
liberalisation, privatisation and TRIPs-consistent standards which caused 
technology transfer in the way of FDI in almost all fields of technology.85 However, 
commentators such as Maskus and Reichman,86 Musungu and Dutfield87 or Boyle88 
are not ready to link TRIPs Agreement with the economic progress of some of the 
East Asian countries since they were involved basically with reverse engineering, 
which is not sanctioned by TRIPs Agreement.  
 
Robert Wade does not think that the TRIPs Agreement benefits developing 
countries by raising the inflow of FDI, since developing countries’ share in FDI are 
small and falling.89 Carsten Vogel differs with Robert Wade as regards strengthened 
IPRs in NICs since they could attract FDI and promote economic development. 
However, he notes these measures to be inappropriate for least developed countries 
since MNEs may avoid transfer of their technology on the ground of having not 
strong enough IPRs therein, in spite of these countries’ efforts in paying costs for 
protecting IPRs.90 
 
                                                      

82  Keith E Maskus, Intellectual Property Rights in the Global Economy (2000) 150. 
83  TRIPs Agreement Articles 7-8, 66.2. 
84  Keith E Maskus, ‘Intellectual Property Challenges for Developing Countries: An Economic 

Perspective’ [2001] University of Illinois Law Review 457. 
85  Joseph Straus, ‘The Impact of the New World Order on Economic Development: The Role 

of Intellectual Property Rights System’ (Fall 2006) 6 John Marshall Law Review of 
Intellectual Property Law 1. 

86  Keith E Maskus and Jerome H Reichman, ‘The Globalization of Private Knowledge Goods 
and the Privatization of Global Public Goods’ (2004) 7(2) Journal of International 
Economic Law 279. 

87  Sisule Musungu and Graham Dutfield, ‘Multilateral Agreements and a TRIPS-plus World: 
The World Intellectual Property Organisation (WIPO)’, (TRIPS Issues Papers 3, QUNO, 
Geneva and QIAP, Ottawa, 2003); <www.qiap.ca> or <www.quno,org> at 06 July 2008. 

88  James Boyle, ‘A Manifesto on WIPO and the Future Of Intellectual Property’ [September, 
2004] Duke Law and Technology Review 0009. 

89  Robert Wade, Governing the Market (First published 1990, 2nd ed, 2003) 268-9. 
90  Carsten Vogel, ‘The Impact and the Implications of TRIPs in a Knowledge-based Global 

Economy: A Developing Country’s Perspective’ (2006) 2(1) Asia-Pacific Trade and 
Investment Review 47. 
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The empirical research of G M Grossman and E L -C Lai reveals that the TRIPs 
Agreement with its stringent standard setting facilitates effective rent payments for 
developed countries through protection of information and technology products. 
However, it causes adverse impacts on technology transfer and innovations, 
required with other components for economic development in developing and least 
developed countries.91  
 
Thus, it appears that the TRIPs Agreement makes transfer of technology dependent 
on strict mandatory protection regime. It restricts developing and least developed 
countries’ use, reverse engineering or imitation of patented technologies to develop 
new technology and forces them to pay the maximum, for using such technologies 
on developmental needs. Jerome H Reichman terms this trend as one-sided drive to 
re-regulate the worldwide economy and holds it responsible for producing 
distortion to trade that can hinder global economic development in the long run.92 
The cumulative effect of technology transfer and TRIPs, therefore, seems to be 
frustrating for the economic developmental objectives as enunciated in the neo-
liberalising WTO.  
 
13  TRIPs Agreement’s Implications and Challenges in Economic Development: 

Bangladesh Perspective 
 
In the context of South Korea, Taiwan, and Brazil that make considerable 
development and Senegal and Niger that are still LDCs,93 it needs to be examined 
whether Bangladesh, with its acceptable IPRs laws and exceptionality in LDCs for 
its flourishing domestic processing sector consisting of ready-made garments 
(RMGs), processed food products and generic drugs, needs IPRs controlled 
technology transfer for its economic development. 
 
For economic and technological development, countries can adopt R&D for 
innovations, licensing of technologies, imitation and adaptation of foreign 
technologies, foreign technology through FDI or market access in other fields.   
 
For economic development through innovations, Bangladesh does not have in fact 
R&D infrastructure or it cannot afford the cost of licensing. This prompts an LDC 
like Bangladesh to depend on foreign technology and consequently informal 
technology transfer i.e. copying and imitation could be a good alternative tool for its 
economic development.94 This informal technology transfer brought economic 
                                                      

91  G M Grossman and E L -C Lai, ‘International Protection of Intellectual Property’ (2004) 
94(5) American Economic Review 1635. 

92  Jerome H Reichman, ‘Nurturing A Transnational System of Innovation’ (2007) 16(2) 
Journal of Transnational Law and Policy 143 

93  Carlos M Correa, ‘Can the TRIPs Foster Technology Transfer to Developing Countries?’ in 
Keith Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of 
Technology under a Globalised Intellectual Property Regime (2005) 227-8. 

94  Carlos M Correa, ‘Pro-competitive Measures under TRIPs to Promote Technology 
Diffusion in Developing Countries’ in Peter Drahos and Ruth Mayne (eds), Global 
Intellectual Property Rights: Knowledge, Access and Development (2002) 41.  
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development to South Korea, Taiwan, and Brazil in the pre-TRIPs era where IPRs 
were of no use.95 However, introduction of the TRIPs Agreement with its 
protectionist provisions stops the informal technology transfer. Its re-regulated 
technology transfer provision appears as a technology blockade to developing and 
least developed countries like Bangladesh who have comparative advantage of 
imitation and adaptation of foreign technologies. It impedes Bangladesh to add 
value and improvements to the existing technological base. 
 
In addition, Bangladesh can promote economic development through FDI or market 
access in some fields like RMGs, processed food products, generic drugs, and so 
on.  For getting increased flows to technology transfer through FDI or market 
access, Bangladesh is required to follow the TRIPs Agreement as a key condition as 
imposed by developed countries.96  
 

III  CONCLUSION 
 

In terms of reward justificatory theory, the TRIPs Agreement fits well in the 
dominion of private property obligations. However, in terms of economic 
justification, the Agreement prioritises owners of IPRs. Its re-regulating features 
allow owners-cum dominating developed country-based MNCs to refuse deal with 
would-be competitors in developing and least developed countries like Bangladesh.  
Its strict protectionism created monopolisation and uniform and mandatory 
protection standard created comparative disadvantage in reverse engineering cause 
them to suffer as well.  
 
To get rid of TRIPs implications and challenges, there may be three possible way-
outs: (1) making drastic amendments to the TRIPs Agreement accommodating the 
developing countries’ developmental needs, or (2) suspending the operation of the 
TRIPs Agreement unless the developing and least developing countries can reach a 
level playing field, or (3) enacting domestic legislations by strictly defining 
patentability with the aim of preventing ever-greening of patents, and by liberalising 
compulsory licensing and parallel importing options with the aim to import and 
export generic products.  The first option can be made possible by incorporating 
special and differential treatment for developing countries in fulfilling their 
developmental needs, which is currently available in terms of deadline for 
compliance. The second option is possible if developed countries come forward 
with some genuine assistance as promised but these obligations are vaguely 
provided in the body of the TRIPs Agreement. And the third option is manageable 
even after TRIPs compliance. So far Bangladesh is concerned, it can get forward in 
all possible ways. Unless is anything done, it can provide some sui generis 

                                                      
95  Keith E Maskus and Jerome H Reichman, ‘The Globalization of Private Knowledge Goods 

and the Privatization of Global Public Goods’ (2004) 7(2) Journal of International 
Economic Law 279. 

96  Carlos M Correa, ‘Can the TRIPs Foster Technology Transfer to Developing Countries?’ in 
Keith Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of 
Technology under a Globalised Intellectual Property Regime (2005) 227. 
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protection to plant varieties for its domestic uses, it can utilise Paragraphs 6 and 7 
of the Doha Declaration for manufacturing generics of patented drugs and exporting 
to other countries. Since it has manufacturing capacity, it can incorporate fair use, 
Bolar exception clauses for invoking foreign patented and copyrighted products 
keeping in mind its developmental needs. Again, since it has manufacturing 
capacity for producing drugs or copying other IPRs products, it can go for renting 
technologies, produce products for domestic consumption and exports. This bears 
consequential prospects for Bangladesh in gaining economic development, and 
protecting and promoting developmental interests in agriculture and public health. 
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